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 1.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS. WILKINS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY KINGSFORD CAPITAL MANAGEMENT, LLC 
& CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

Defendants move for an order compelling further responses (without objection) to 

Defendants’ “Form Interrogatories, - Employment Law, set one” and for sanctions of $4,500. 

Defendants previously served special interrogatories and a request for production of 

documents.  Plaintiff answered Special Interrogatory Number 1 with a long text (about 20 

pages), which is quite detailed.  (Much of it is identical to the factual allegations of the complaint, 

and at many points inadvertently included paragraph numbers from the complaint.)  That 

response also refers the propounding party to the documents produced pursuant to the request 

for production of documents.  That response asserts a variety of objections, i.e., relevance, 

burden, and asserts a variety of privileges.  It then states that without waiving the objections, 

documents will be produced.  It is not clear whether all responsive documents will be produced.  

Indeed, it is not clear in Defendants’ motion whether any documents were produced.  No 

privilege log was produced. 

Parties responding to discovery requests are required to respond to each request 

individually.  The responses here do not do so, nor do they address many of the matters 

covered by the interrogatories. 

Plaintiff has not filed any opposition to the motion.  Understanding that plaintiff currently 

is self-represented, the Court nonetheless cannot countenance this type of response to 

discovery requests.  (Plaintiff was represented by counsel when the responses were made.) 

Defendants’ motion is granted.  Plaintiff is ordered to provide compliant, specific 

responses, without objection, to the Form Interrogatories, including production of documents 

where required by the interrogatory.  

Although plaintiff has not filed opposition to the motion, her failure to adequately respond 

to discovery is not substantially justified, which ordinarily requires that a sanction be awarded.  

(CRC 3.1348, Code of Civil Procedure section 2023.010(e).)  No circumstance that would make 

the award unjust appears to be present.  Defendants’ sanction request is reasonable based on 

the hours and hourly rate, and is granted in the amount of $4,500.  The responses in question 

were served in May of 2019, and Plaintiff was represented by counsel until October of 2019.  

Accordingly, the Court is inclined to sanction counsel, Ivo Labar, of Sawyer & Labar, not plaintiff.  

Since counsel has not had notice of the potential for sanctions, however, the Court will issue an 

order to show cause why sanctions should not be awarded against plaintiff’s former counsel, to 

be heard February 20, 2020, at 9:00 a.m.  Defendants are directed to serve the papers from this 

motion on former counsel no later than January 15, 2020, and the Court will serve notice of the 

order to show cause, with a written response due February 13, 2020. 
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 2.  TIME:  9:00   CASE#: MSC18-01681 
CASE NAME: WALSH VS. FRYS 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY JIMMY WALSH 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiff seeks preliminary approval of a class-action settlement with Fry’s Electronics, 

Inc.  The complaint alleges that Fry’s failed to redeem gift cards with a value of less than 

$10 for cash, in violation of the “Gift Card Act,” specifically Civil Code section 1749.5(b)(2), 

and other authorities.     

A. Terms of the Settlement. 

No monetary payment will be made to the class. 

For three years, when Fry’s sells a gift card in California, it will either include written 

notice that it can be redeemed for cash value “to the extent required by law,” or cover any 

inconsistent language on the card with a sticker.  In addition, Fry’s will train employees on how 

and when to redeem gift cards.  The settlement does not define “to the extent required by law” 

either with respect to the $10 threshold or expiration of the card (if any). 

The class is defined as all persons who purchases a Fry’s gift card within the applicable 

periods of the statutes of limitation. It does not state the actual time period.  Plaintiff has not 

estimated the number of members in the class. 

The agreement contains a release, which releases all claims “that arise out of or relate 

in any way to the specific factual matters alleged in the Complaint in the Action.”  

The agreement provides that after final approval, the court will enter a judgment that 

“dismisses all claims in the action brought by plaintiff and by the class.”  (Par. 9.01.) 

Plaintiff’s counsel will apply for an attorney fee award of $65,000.  The agreement 

provides that counsel will not accept more than that amount.  Plaintiff will apply for a class 

representative payment of $5,000.  If the Court awards either attorney’s fees or an incentive 

payment in a lesser amount, the settlement is still binding.  (Par. 6.03.)  The Court interprets 

this specific provision to prevail over the more general provision that either party may terminate 

the agreement in the event “the Court rejects, materially modifies, materially amends or 

changes” the agreement.  (Par. 11.01a.)  (If the parties do not so intend, they need to so advise 

the Court.) 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
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settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Ordinarily, a class action plaintiff seeks an attorney’s fee of a percentage of the recovery, 

and the Court requires a lodestar cross-check.  (Lafitte v. Robert Half International (2016) 1 Cal. 

5th 480, 503.)  In this instance, Plaintiff will seek a lodestar fee, which must be supported in 

the usual manner for a lodestar fee, and will be reviewed by the Court as such, at the time of 

final approval. 

C. Analysis of the Agreement. 

The Court has a number of concerns about the proposed settlement.     

The agreement states that Defendant “provided significant information, documents, and 

data to Plaintiff.”  (Par. 1.04.)   Counsel’s declaration so attests.  (Friedman Dec., Par. 5.)  

Counsel has not indicated even the general nature of the information that was provided. 

 California Rule of Court 3.769(h) provides that “If the court approves the settlement 

agreement after the final hearing, the court must make and enter judgment.  The judgment must 

include a provision for the retention of the court’s jurisdiction over the parties to enforce the 

terms of the judgment.  The court may not enter an order dismissing the action at the same time 

as, or after, entry of judgment.”  Accordingly, the provision of the settlement that the court will 

enter a “judgment of dismissal” (Par. 9.01) does not appear to be permissible.  In addition, the 

judgment must include a provision that the court maintains jurisdiction to enforce its terms. 

Definition of the class as people who held a card “between the applicable statute of 

limitations and the present” (Par. 2.03), is not sufficient, because it could lead to a dispute later.  

The parties need to identify the relevant date.  Moreover, counsel’s declaration says that the 

class is defined as those who owned cards valued at less than $10, which is not consistent with 

the actual agreement.  (Friedman Dec., Par. 17.) 

Apparently, notice will be provided through in-store posting and a website.  (Par. 5.04.) 

The agreement provides that the website notice will be on the Settlement Administrator’s 
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website.  How would consumers find that notice?  Why isn’t the notice on Fry’s website?  

Why are the in-store notices only posted for 30 days? 

The Settlement refers to the notice that will be provided as Exhibit 1, “which shall be no 

smaller than 5 inches by 7 inches.”  (Par. 5.04.)  It attaches two notices, “A-1” and “A-2.”  If A-1 

is the in-store sign, it seems to include far too much information to be readable on a 5” x 7” sign.  

It also improperly defines the class as those who “were denied by Fry’s the ability to redeem the 

Fry’s Gift Card for its cash value[,]” which adds another limitation to the class.  Although the 

settlement contains no reference to notice “A-2,” it appears to be the notice that would be 

posted on the administrator’s website.  Neither notice expressly and plainly tells the class 

members that if they have a gift card with less than $10 value, they are entitled to redeem it for 

cash, regardless of what they may have been told in the past.  (Assuming that is what the 

parties intend.) 

The gravamen of the complaint is that some people were unable to redeem gift cards, 

and thereby lost the cash they should have received.  As to the prospective relief, the 

incorporation of the phrase “as required by law” makes it difficult for the Court to determine what 

relief actually is being offered.  Do the parties agree that every card with a balance of less than 

$10 must be redeemed on request?  What if the card is expired?  (Is it clear that there cannot be 

any cards with expiration dates?)  May Fry’s still apply a “dormancy fee” if the consumer seeks 

to redeem the card?  What if a customer tried to redeem the card, was refused, and as a result 

disposed of the card? 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01735 
CASE NAME: PRICE VS. FOSS MARITIME 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MICHAEL PRICE 
* TENTATIVE RULING: * 
 

Plaintiff Michael Price seeks preliminary approval of a class-action settlement and PAGA 

settlement of this matter alleging that defendant Foss Maritime Company violated various wage 

and hour laws, including misclassification of tugboat captains as exempt employees.  

A. Terms of the Settlement. 

The gross settlement amount is $2,750,000.  Class counsel requests a fee of 25% of 

that amount.  Costs of $25,000, a plaintiff’s enhancement fee of $15,000, settlement 

administration costs of $20,000, and a PAGA payment of $50,000 (75% of which goes to the 

LWDA) would be deducted from that amount, leaving a payment to the class of $1,965,000. 

The settlement was negotiated with the assistance of an experienced mediator. 

The Second Amended Complaint attaches a copy of the initial PAGA notice to the 

LWDA, which is sufficient for these purposes.  Nothing in the moving papers attests that notice 

of the settlement was provided to the LWDA. 
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 There are two sub-classes, the Captain Class (45% of the settlement fund) and the 

Crew Class (55% of the settlement fund).  The agreement recites that there are 53 Captain 

Class members and 315 Crew Class members.  A separate allocation of $279,166.67 (the 

“Captain Subclass Fund”) is available to Captains who submit a claim form alleging they were 

misclassified as exempt employees. Apparently, Captain Class members must file a claim form 

to be eligible for a share of these funds.  Claim forms are not otherwise required.  Allocations 

will be determined based on the number of weeks worked during the class period. 

The agreement contains provisions for a release of claims, as well as provisions for 

notice to the class. 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code Section 2699(l).)  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
a PAGA claim is not a class action, the “fair, reasonable, and adequate” standard may not 
apply, but the LWDA’s view that “the relief provided for under the PAGA be genuine and 
meaningful” does apply.  The Uber Techs court noted that “a court may reduce the penalty when 
‘to do otherwise would result in an award that is unjust, arbitrary and oppressive, or 
confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that 
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the plaintiff had provided no “coherent analysis” to justify the “relatively meager value” assigned 
to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Plaintiff seeks one-quarter of the total settlement amount as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Analysis of the Agreement. 

Counsel’s declaration contains a detailed analysis of each claim and its estimated 

potential value, as well as a frank discussion of the strength and weaknesses of the claims.  

It also explains the existence of a number of issues concerning whether certification of a class 

would be proper.  Considering the settlement under the applicable standards for class action 

settlements, the proposed settlement is approvable. 

With respect to the PAGA portion of the settlement, the Court is constrained to withhold 

approval until documentation of service of the settlement on the LWDA is provided.  The matter 

is continued to January 30, 2020, and counsel is directed to file a supplemental declaration 

establishing compliance no later than January 24, 2020. 
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 4.  TIME:  9:00   CASE#: MSC18-02253 
CASE NAME: DAVIS  VS.  GROCERY DELIVERY 
HEARING ON MOTION TO CONTINUE DEADLINE TO FILE MOTION FOR CERT. 
FILED BY AVIS DAVIS 
* TENTATIVE RULING: * 
 

Plaintiff moves to extend the deadline to file a class certification motion from February 6, 

2020, to September 1, 2020, or indefinitely.  Defendants Grocery Delivery E-Services and 

Insperity Peo Services oppose the motion.  In essence, Plaintiff seeks the extension based on 

delay in discovery. 

The action was filed on November 6, 2018.  The automatic stay of discovery was lifted 

on March 26, 2019.  Plaintiff served extensive discovery requests on defendants the next day.  

Some responses were provided, and some meeting and conferring occurred.  A mediation was 

scheduled.  On July 19, 2019, with a motion to compel cutoff looming, counsel for plaintiffs sent 

an e-mail to all counsel proposing an extension to either 30 days after the mediation scheduled 

for late September, or, if the mediation did not go forward, the parties would meet and confer 

concerning the motion deadline.  Counsel for Insperity responded with an unequivocal “so 

stipulated.”  Counsel for Grocery Delivery did not respond to the e-mail directly, but sent a letter 

on June 20, 2019, saying that they agreed to extend the date to September 1, 2019.  According 

to the declaration of Grocery Delivery’s counsel, plaintiff’s counsel responded the next day with 

a message stating that she accepted the extension to that date.  (Wynn Dec., Par. 7.)  Thus, 

there was a longer extension with Insperity and a shorter extension with Grocery Delivery. 

Counsel for Grocery Delivery, however, continued to negotiate over documents and 

the terms of a protective order.  On October 17, 2019, plaintiff’s counsel requested another 

extension of the motion to compel deadline, and Grocery Delivery responded by stating that the 

deadline had passed on September 1, 2019. 

Plaintiff raised the issue at a Case Management Conference, and the Court granted 

a short extension of the certification motion deadline to February 6, 2020 in order to hear 

this motion.   

First, Grocery Delivery argues that plaintiff unjustifiably delayed discovery.  The initial 

discovery was served as soon as allowed, and the meet and confer process appears to have 

proceeded without delay.  The issue surrounds the mediation, which led to further delay.  

Ordinarily, parties do not schedule mediation until they either have satisfactory information, 

or have an agreed process (formal or informal) for assuring that the information will be provided 

in time for use in the mediation.  Neither existed here.  Thus, while the cancellation of the 

mediation, and subsequent delay, could be laid largely at the feet of plaintiff, Grocery Delivery 

likely was aware of the overall status of discovery, and was likely not surprised by the 

cancellation of the mediation.  On the other hand, plaintiff did not adequately protect 

her interests. 

Second, Grocery Delivery argues that because there no longer is any basis for 

compelling further answers, there is no basis to extend the motion deadline to allow further 

discovery.  Without deciding matters that will be addressed at the upcoming discovery 
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conference, there is more to it than that.  Assuming that the deadline has passed, further 

responses could still be obtained (1) through a motion to set aside an order under C.C.P. 

section 473; (2) if the responses were not verified (and consisted of more than just objections), 

because the time period under the statute does not run; or (3) through use of a different 

discovery mechanism (e.g., deposition notice with a document demand).  All of these issues 

can be addressed at the informal discovery conference. 

Grocery Delivery relies in part on Dailey v. Sears, Roebuck & Co.  (2013) 214 

Cal.App.4th 974, 1003-1005.   That case did hold that the Court has discretion to deny 

continuance of a class certification motion where the plaintiff has not diligently pursued 

discovery.  In that case, however, the plaintiff delayed over a year and a half, had completed 

most of the needed discovery, and sought additional discovery not clearly needed for the 

certification motion.  Thus, it does not indicate the proper course here, where the time period is 

much shorter, there is some explanation for the delay, and plaintiff apparently has little of the 

relevant information for the class certification motion at this point. 

Accordingly, the Court concludes that at least some continuance of the motion 

to certify is appropriate, although the proper length cannot be determined until after some of 

the discovery issues are resolved.  The deadline for filing the motion to certify is extended to 

May 1, 2020.  Whether further extension is necessary will be discussed at the informal 

discovery conference. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K.  VS.  STATE 
HEARING ON MOTION TO SEAL RECORDS 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 

State Defendants seek permission to remove certain documents from the public file, seal 
those records, and replace them in the public file with redacted versions of the documents in 
question.  The documents in question contain some references to settlement discussions that 
took place between the parties.  While State Defendants assert the grounds set forth in 
California Rule of Court 2.550, the underlying gravamen of the motion is that the discussions are 
“protected” under Evidence Code section 1152 and this constitutes the required “overriding 
interest” needed to overcome the presumption of the right of public access.  While some 
documents in this case involve individual privacy interests and very personal information, no 
such claim is made with respect to this particular information.  Nor is there any claim that the 
information involves trade secrets, or any other basis for maintaining confidentiality.  

  
  California Evidence Code section 1152(a) provides in general that evidence of 

settlement discussions cannot be admitted to prove liability. Its lesser-known counterpart, 
Evidence Code section 1154, focuses on offers by plaintiffs, and it states that an offer to 
discount a claim is inadmissible to prove the invalidity of the claim or any part of it. Each of 
these sections covers more than the actual settlement offer, protecting "any conduct or 
statements made in negotiation" of a settlement. (C&K Engineering Contractors v. Amber 
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Steel Co., 23 Cal. 3d 1, 13 (1978)). Both sections are designed to encourage open and 
forthright settlement discussions free of the fear that something said during negotiations might 
later be used to show the weakness of a party's case, or worse—be construed as an admission 
of liability.  

 
These code sections do not make anything “confidential.”  As one court has stated, 

"[c]ommunications made in the course of settlement discussions are not 'privileged.' "(Covell v. 
Superior Ct. (Drasin), 159 Cal. App. 3d 39, 42 (1984).)  Moreover, section 1152 "has no 
application where the evidence is not tendered as an admission of weakness by the party who 
settled or offered to settle, but for some other purpose." (Lemer v. Boise Cascade, 107 Cal. App. 
3d 1, 9 (1980).)  There are a variety of situations in which some settlement communications may 
be admitted for other purposes, but for purposes of this motion, the issue is not admissibility, 
but confidentiality.  As Covell stated, there simply is no “privilege.”   

 
The Evidence Code provides specific confidentiality for communications during a formal 

mediation (Evidence Code §§ 1123), but there is no claim that this applies.  Moreover, the 
parties may execute a written agreement that settlement discussions will be confidential, 
but there is no claim that such an agreement was entered here.  (Although it might be done in 
the future.) 

 
The Court understands State Defendants’ distress at finding mention of settlement 

discussions in court documents, because it is commonly thought that such discussions are 
automatically confidential.  (See “Are Settlement Talks Confidential?” California Lawyer, 
November 2009.)  Nor does this Court recommend that such communications ordinarily be 
included in publicly-filed documents.  Nonetheless, the Evidence Code does not make the 
communications confidential, but only inadmissible to prove liability.  There is no indication that 
the information in question is otherwise personal, trade secret, or protectable under any other 
theory.  Accordingly, the Court does not believe that maintaining the confidentiality of an 
unprivileged settlement discussion constitutes a sufficient “overriding interest” to enable the 
documents to be filed under seal. 

 
Finally, the Court understands that the parties have stipulated to the motion.  The Court, 

however, “must not permit a record to be filed under seal based solely on the agreement or 
stipulation of the parties.” (CRC 2.551(a).) 

  
 Motion denied. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01816 
CASE NAME: WILSON VS. COOKSEY 
HEARING ON MOTION TO VACATE 
FILED BY MICHAEL GEARY WILSON 
* TENTATIVE RULING: * 
 
Before the Court is a motion to vacate (the “Motion”) pursuant to CCP § 473 subsections (b) 

and (d) filed by Plaintiff Michael Geary Wilson (“Plaintiff”). The Motion relates to the Court’s 

ruling on Defendants Deborah A. Cooksey, Nellie Eileen Meyer, Debra Mason, Joanne 
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Durkee, Brian Lawrence and Linda Mayo (collectively “Defendants”) unopposed demurrer 

(the “Demurrer”). The Demurrer related to Plaintiff’s Complaint for forfeiture and damages 

pursuant to Code of Civil Procedure § 1992. The Court previously sustained Defendants’ 

unopposed Demurrer without leave to amend; while the Demurrer was originally scheduled for 

hearing on November 14, 2019 Plaintiff was granted an extension to file an opposition during 

a November 8, 2019 Case Management Conference. The Court gave Plaintiff until 

November 20, 2019 to file an opposition for the rescheduled December 5, 2019 Demurrer 

hearing. The tentative ruling which issued on December 4, 2019 became the order of the Court 

after Plaintiff failed to timely request argument.  

For the following reasons, Plaintiff’s Motion is denied. 

Request for Judicial Notice 

Defendants’ unopposed request for judicial notice is granted. Evid. Code §§ 452, 453. 

Analysis 

 CCP § 473(b) 

Under section 473, subdivision (b), a “court may, upon any terms as may be just, relieve a party 

or his or her legal representative from a judgment, dismissal, order, or other proceeding taken 

against him or her through his or her mistake, inadvertence, surprise, or excusable neglect.” 

The party seeking relief “bears the burden of proof in establishing a right to relief.” (Hopkins & 

Carley v. Gens (2011) 200 Cal.App.4th 1401, 1410.) “Neither mistake, inadvertence, or neglect 

will warrant relief unless upon consideration of all the evidence it is found to be of the excusable 

variety. To entitle [a party] to relief the acts which brought about the default must have been the 

acts of a reasonably prudent person under the same circumstances.” (Conway v. Municipal 

Court (1980) 107 Cal.App.3d 1009, 1017 [internal citations omitted].) 

The primary basis of Plaintiff’s motion is his testimony that work on other active cases 

consumed almost all of his available time. See Wilson Declaration at ¶¶ 8, 10, 11, 15, 17, 21. 

He also testifies that he has inadvertently missed court deadlines because he has been unable 

to locate a lot of his mail. Id. at ¶ 18. He testified that on November 7, 2019 he discovered the 

Demurrer in this case of the first time and that because he was overwhelmed by his other active 

cases he was “unable to locate, open or review Defendants’ Demurrer, let alone prepare, serve 

of file [his] opposition to it before or at that hearing.” Id. at ¶ 24. While this may have been so for 

the November 14th hearing date, the demurrer hearing was continued at the November 8, 2019 

case management conference. The minute order for the November 8, 2019 case management 

conference reads: 

Cause called for hearing before Edward G. Weil. 

Clerk: Denese Johnson 

Michael Geary Wilson appears in Pro Per 

Counsel: Carolyn Aguilar for Defendants Appears by Telephone 
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Plaintiff makes an oral motion to continue the motion set for 11/14/19. Defense 

Counsel objects. The Court continues the motion to 12/5/19 and Opposition is to 

be filed no later than 11/20/19.  

Further case management conference set for 01/10/20 at 8:30 in Department 39 

Civil Case Management Conference held 

The minute order for the 11/14/19 demurrer date reads: “Continued, not heard. New date 

12/05/19, Time 9:00, Department 39. See minutes from 11/8/19 hearing.” 

Plaintiff testifies that while he was vaguely aware of the deadline for his opposition to 

Defendants’ demurrer, it was “practically impossible” for him to work on it, so he missed it. 

Wilson Decl. at ¶ 29 (see also ¶ 34). He also acknowledged that he did not check for a tentative 

ruling on December 4, 2019 nor contest the tentative before the deadline. Id. at ¶ 37. Plaintiff 

also testifies that malicious and fraudulent acts of local government entities, their 

employees/agents, and their lawyers have precluded him from timely filing his opposition to the 

Demurrer in this case. Id. at ¶ 48. 

The Court is not persuaded that Plaintiff has met his burden to show excusable neglect. He was 

aware of the pending deadlines and was granted a continuance in order to file an Opposition. 

While the Court acknowledges the number of cases in which Plaintiff is an active participant, 

this is not a basis on which to grant relief under CCP § 473(b). 

 CCP § 473(d) 

CCP § 473(d) provides in relevant part that “[t]he court may, upon motion of the injured 

party...set aside any void judgment or order.” 

Plaintiff argues that the Court’s order on Defendants’ demurrer is void because of the “extrinsic 

fraud” of Defendants. This argument is difficult to parse, but appears to be based on a 

contention that counsel for Defendants misanalysed the controlling statute in their underlying 

Demurrer. See Motion at 6:13-17; Wilson Decl. at ¶¶ 37-48.  

The order on Defendants’ Demurrer is not void as a matter of law just because Plaintiff disputes 

Defendants’ authority in support of its Demurrer. Plaintiff’s essential argument appears to be 

that the legal conclusion of the Order on Defendants’ Demurrer is incorrect. This does not 

render the Order void. 

Plaintiff’s motion is denied. 
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 7.  TIME:  9:00   CASE#: MSN19-2316 
CASE NAME: JEFFREY CRANDELL VS. NONPROFITS 
HEARING ON PETITION TO COMPEL UNINSURED MOTORIST ARBITRATION 
FILED BY NONPROFITS UNITED 
* TENTATIVE RULING: * 
 

Hearing required. 

Jeffrey Crandell was a passenger in a vehicle operated by Bayview, which was in a 

collision in San Francisco, attributed to an unidentified motorist.  Claiming injuries, Crandell 

sued Bayview’s insurer in San Francisco Superior Court. (No. CGC-19-573635.)  Defendant 

moves to compel an uninsured motorist arbitration, to compel plaintiff to attend his Independent 

Medical Examination on a specific date, to compel plaintiff to attend his deposition on a specific 

date, and for a sanction against defendant for failure to appear at his previously scheduled 

Independent Medical Examination in the amount of $800, reflecting the costs (mostly charged 

by the physician) for the IME.  No opposition has been filed.   

Sufficient grounds for an order compelling arbitration are set forth in the moving papers.  

In addition, Crandell, through counsel, signed a stipulation to go to arbitration and dismiss the 

San Francisco case.  The evidence, however, does not establish venue in this county.  (In its 

Memorandum of Points and Authorities, Petitioner states that Crandell resides in Antioch “to 

respondent’s knowledge,” but there is no declaration to this effect.)  Petitioner also asserts that 

the San Francisco action was dismissed, but that is not established.     

The discovery procedures took place in the action filed by Mr. Crandell in San Francisco 

Superior Court.  This Court does not have authority to sanction conduct that took place under 

the auspices of a suit in a different county.  Moreover, if the petition is granted and the matter 

goes to arbitration, any future discovery would take place pursuant to the procedures for the 

arbitration, not pursuant to the Civil Discovery Act.   

Accordingly, if Petitioner shows venue in this county, the petition to compel arbitration 

will be granted.  Absent some show of contrary authority by Petitioner, the requests for 

discovery orders and a discovery sanction will be denied. 

 

 

 


